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§ 4.154 Employees covered by sections 
2(a)(3) and (4). 

The safety and health standards of 
section 2(a)(3) and the notice require-
ments of section 2(a)(4) of the Act (see 
§ 4.183) are applicable, in the absence of 
a specific exemption, to every service 
employee engaged by a contractor or 
subcontractor to furnish services under 
a contract subject to section 2(a) of the 
Act. 

§ 4.155 Employee coverage does not de-
pend on form of employment con-
tract. 

The Act, in section 8(b), makes it 
plain that the coverage of service em-
ployees depends on whether their work 
for the contractor or subcontractor on 
a covered contract is that of a service 
employee as defined in section 8(b) and 
not on any contractual relationship 
that may be alleged to exist between 
the contractor or subcontractor and 
such persons. In other words, any per-
son, except those discussed in § 4.156 
below, who performs work called for by 
a contract or that portion of a contract 
subject to the Act is, per se, a service 
employee. Thus, for example, a per-
son’s status as an ‘‘owner-operator’’ or 
an ‘‘independent contractor’’ is imma-
terial in determining coverage under 
the Act and all such persons per-
forming the work of service employees 
must be compensated in accordance 
with the Act’s requirements. 

§ 4.156 Employees in bona fide execu-
tive, administrative, or professional 
capacity. 

The term service employee as defined 
in section 8(b) of the Act does not in-
clude persons employed in a bona fide 
executive, administrative, or profes-
sional capacity as those terms are de-
fined in 29 CFR part 541. Employees 
within the definition of service em-
ployee who are employed in an execu-
tive, administrative, or professional 
capacity are not excluded from cov-
erage, however, even though they are 
highly paid, if they fail to meet the 
tests set forth in 29 CFR part 541. Thus, 
such employees as laboratory techni-
cians, draftsmen, and air ambulance pi-
lots, though they require a high level 
of skill to perform their duties and 
may meet the salary requirements of 

the regulations in part 541 of this title, 
are ordinarily covered by the Act’s pro-
visions because they do not typically 
meet the other requirements of those 
regulations. 

§§ 4.157–4.158 [Reserved] 

Subpart D—Compensation 
Standards 

§ 4.159 General minimum wage. 

The Act, in section 2(b)(1), provides 
generally that no contractor or subcon-
tractor under any Federal contract 
subject to the Act shall pay any em-
ployee engaged in performing work on 
such a contract less than the minimum 
wage specified under section 6(a)(1) of 
the Fair Labor Standards Act. Section 
2(a)(1) provides that the minimum 
monetary wage specified in any such 
contract exceeding $2,500 shall in no 
case be lower than this Fair Labor 
Standards Act minimum wage. Section 
2(b)(1) is a statutory provision which 
applies to the contractor or subcon-
tractor without regard to whether it is 
incorporated in the contract; however, 
§§ 4.6 and 4.7 provide for inclusion of its 
requirements in covered contracts and 
subcontracts. Because this statutory 
requirement specifies no fixed mone-
tary wage rate and refers only to the 
minimum wage specified under section 
6(a)(1) of the Fair Labor Standards Act, 
and because its application does not de-
pend on provisions of the contract, any 
increase in such Fair Labor Standards 
Act minimum wage during the life of 
the contract is, on its effective date, 
also effective to increase the minimum 
wage payable under section 2(b)(1) to 
employees engaged in performing work 
on the contract. 

[48 FR 49762, Oct. 27, 1983, as amended at 76 
FR 18854, Apr. 5, 2011] 

§ 4.160 Effect of section 6(e) of the Fair 
Labor Standards Act. 

Contractors and subcontractors per-
forming work on contracts subject to 
the Service Contract Act are required 
to pay all employees, including those 
employees who are not performing 
work on or in connection with such 
contracts, not less than the general 
minimum wage standard provided in 
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section 6(a)(1) of the Fair Labor Stand-
ards Act, as amended (Pub. L. 95–151). 

§ 4.161 Minimum monetary wages 
under contracts exceeding $2,500. 

The standards established pursuant 
to the Act for minimum monetary 
wages to be paid by contractors and 
subcontractors under service contracts 
in excess of $2,500 to service employees 
engaged in performance of the contract 
or subcontract are required to be speci-
fied in the contract and in all sub-
contracts (see § 4.6). Pursuant to the 
statutory scheme provided by sections 
2(a)(1) and 4(c) of the Act, every cov-
ered contract (and any bid specifica-
tion therefor) which is in excess of 
$2,500 shall contain a provision speci-
fying the minimum monetary wages to 
be paid the various classes of service 
employees engaged in the performance 
of the contract or any subcontract 
thereunder, as determined by the Sec-
retary or his authorized representative 
in accordance with prevailing rates for 
such employees in the locality, or, 
where a collective bargaining agree-
ment applied to the employees of a 
predecessor contractor in the same lo-
cality, in accordance with the rates for 
such employees provided for in such 
agreement, including prospective wage 
increases as provided in such agree-
ment as a result of arm’s-length nego-
tiations. In no case may such wages be 
lower than the minimum wage speci-
fied under section 6(a)(1) of the Fair 
Labor Standards Act of 1938, as amend-
ed. (For a detailed discussion of the ap-
plication of section 4(c) of the Act, see 
§ 4.163.) If some or all of the determined 
wages in a contract fall below the level 
of the Fair Labor Standards Act min-
imum by reason of a change in that 
rate by amendment of the law, these 
rates become obsolete and the em-
ployer is obligated under section 2(b)(1) 
of the Service Contract Act to pay the 
minimum wage rate established by the 
amendment as of the date it becomes 
effective. A change in the Fair Labor 
Standards Act minimum by operation 
of law would also have the same effect 
on advertised specifications or negotia-
tions for covered service contracts, i.e., 
it would make ineffective and would 
supplant any lower rate or rates in-
cluded in such specifications or nego-

tiations whether or not determined. 
However, unless affected by such a 
change in the Fair Labor Standards 
Act minimum wage, by contract 
changes necessitating the insertion of 
new wage provisions (see §§ 4.5(c) and 
4.143–4.145) or by the requirements of 
section 4(c) of the Act (see § 4.163), the 
minimum monetary wage rate speci-
fied in the contract for each of the 
classes of service employees for which 
wage determinations have been made 
under section 2(a)(1) will continue to 
apply throughout the period of con-
tract performance. No change in the 
obligation of the contractor or subcon-
tractor with respect to minimum mon-
etary wages will result from the mere 
fact that higher or lower wage rates 
may be determined to be prevailing for 
such employees in the locality after 
the award and before completion of the 
contract. Such wage determinations 
are effective for contracts not yet 
awarded, as provided in § 4.5(a). 

§ 4.162 Fringe benefits under contracts 
exceeding $2,500. 

(a) Pursuant to the statutory scheme 
provided by sections 2(a)(2) and 4(c) of 
the Act, every covered contract in ex-
cess of $2,500 shall contain a provision 
specifying the fringe benefits to be fur-
nished the various classes of service 
employees, engaged in the performance 
of the contract or any subcontract 
thereunder, as determined by the Sec-
retary or his authorized representative 
to be prevailing for such employees in 
the locality or, where a collective bar-
gaining agreement applied to the em-
ployees of a predecessor contractor in 
the same locality, the various classes 
of service employees engaged in the 
performance of the contract or any 
subcontract must be provided the 
fringe benefits, including prospective 
or accrued fringe benefit increases, 
provided for in such agreement as a re-
sult of arm’s-length negotiations. (For 
a detailed discussion of section 4(c) of 
the Act, see § 4.163.) As provided by sec-
tion 2(a)(2) of the Act, fringe benefits 
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